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This paper addresses a long-standing limitation of analyses of Supreme Court ideology, which
is the fact that the Court’s docket is discretionary and thus renders the pool of votes a highly
non-random sample. While many scholars rely on ideology measures that rely on information
drawn from justices’ votes, I argue that the political conditions in which the Court operates has
the capacity to fundamentally reshape the Court’s incentives to take on certain types of cases (e.g.,
those of higher or lower salience), the votes on which we observe. I evaluate the effects of inter-
branch partisan conflict and public mood in shaping the Court’s propensity to devote attention to
particular policies and find that while some policies appear to be insulated from these influences, a
non-trivial number of policies do appear to be strongly affected by the political environment in which
the Court is operating. Evaluating the wide variation in justices’ voting behavior across different
issue areas, I go on to simulate dockets of cases and demonstrate that with different compositions
of cases, we can recover a wide range of ideal points for the justices. The political influences at
the cert stage thus induce bias in our inferences about Supreme Court justices’ ideology and their
relation to the other branches in the American separation-of-powers system.
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The extent to which policy is shaped by rule of law rather than ideological preferences is a

fundamental question of judicial politics. A long-standing and still burgeoning line of literature

has sought to understand better the nature and extent of separation-of-powers conflict across the

executive, legislative, and judicial branches as they work to pass and implement law and policy

over recent decades. Moreover, a number of intra-branch studies have sought to explain the legal

decisions rendered strategically in the judicial hierarchy that is comprised of federal district courts,

appellate courts, and the United States Supreme Court (see, e.g., Lax 2003; Cameron & Kornhauser

2005; Kastellec 2011). The attention given this subject reflects the importance of gauging the

political, legal, and individual-level influences on judicial decisionmaking and in turn, how we

might be able to better predict policy outcomes in this complex separation-of-powers setting in

which the actors operate.

An important complication to studying the United States Supreme Court is the discretionary

nature of its docket, the decisions on which form much of the basis of our inferences about its

ideological positions and those of the justices within it. While one can appeal district court cases

to the Court of Appeals, that typically is the final place of appeal for parties challenging decisions

in the federal courts because from among these cases, the Supreme Court decides fewer than one

hundred cases per year, a decline from previous decades. Yet such reductions in the number of

cases does not necessarily mean that there are reductions across all policies, with, for example, the

number of antitrust cases dramatically increasing from 5 cases under the Rehnquist Court between

1993 and 2003 to 14 cases under the Roberts Court between 2005 and 2014 even as the overall docket

size declined (Popovsky & Hallward Dreimier 2014). Given the vast number of cases that petition

for Supreme Court review relative to the number of cases that ultimately (and non-randomly) are

granted cert, there are important questions as to the representativeness of these cases relative to

the broader legal landscape of issues on which the justices could have set policy and in turn, from

which we otherwise could have formed judgments about judicial ideology.

This paper raises two key questions. First, to what extent does institutional partisan conflict

yield changes in the substantive policy composition of the Supreme Court’s docket? And second,

to what extent does variation in policies within the docket induce bias in ideal point estimation of

Supreme Court justices? The answers to these questions have important implications with respect

2



to our ability to produce unbiased inferences of justices’ ideal points given political influences in the

cert process, and in turn our ability to accurately measure ideological conflict vis-à-vis the other

branches. I begin by discussing prominent efforts at estimating Supreme Court justices’ ideology,

and move on to discuss the role of selection bias in limiting our ability to retrieve unbiased ideal point

estimates. I then proceed to discuss patterns of volatility in judicial attention to a handful of policy

domains and lay out a number of hypotheses regarding the relationship between separation-of-

powers conflict and the Supreme Court’s confronting policy issues that are more or less conflictual.

Lastly, I discuss the volatility in justices’ propensity to cast liberal versus conservative votes in

certain issue areas, as well as in their propensity to uphold lower court decisions. This provides

evidence that not only is the Supreme Court less likely to take on certain issues in more conflictual

political climates, but also that the dynamic nature of the Court’s docket importantly influences

the inferences that we can make about judicial ideology using vote-based measures.

Understanding Judicial Ideology

Obtaining valid inferences about judicial preferences is essential in order to characterize accu-

rately the extent of inter-branch ideological divergence and to answer a number of other important

questions pertaining to judicial behavior and judicial hierarchy. A number of attempts have been

made to quantify justices’ ideology, meeting with varying levels of success, beginning with Schu-

bert’s (1965) early attempt at capturing justices’ ideal points (i-points) in a multidimensional case

space in which there are case stimuli (j-points) on which justices render opinions, such that “[t]he

decision of the Court in any case will depend on whether the case dominates, or is dominated by,

a majority of i-points” (1965: 38). Segal & Cover (1989) undertake content analysis of newspaper

editorials at the time of appointment to the Supreme Court, thus avoiding reliance on judicial de-

cisions rendered and generating time-invariant estimates based on characteristics and perceptions

that precede the justices’ behavior on the bench. Acknowledging that on their own, newspaper

scores and DW-NOMINATE estimates of justices are noisy estimates, Cameron & Park (2009)

hold that each approach nevertheless contributes useful information, which they combine into a

NOMINATE-Scaled Perception (2009) score for each justice from 1937 to 2006. In doing so, they

hold that particularly for those nominees confirmed after 1957, their measure provides the best pre-
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diction of confirmed nominees’ short-term, long-term, and issue-specific voting behavior, though

the NOMINATE component of the ideal points are not without problems.1

Martin and Quinn (2002) provide yet another key contribution to this field, measuring the

relative location of Supreme Court justices’ preferences by using a dynamic item response theory

model that estimates ideal points for justices serving from 1953 through 1999 based on their voting

alignments in non-unanimous cases drawn from the Supreme Court Database. Evaluating these

voting alignments allows them to discern justices’ stances relative to one another with respect to

their propensity to reverse or affirm the lower court decision. The measures that they derived have

been used widely in a variety of methodological and American politics studies, garnering citations

in 806 articles alone, with some studies relying more heavily on these estimates than do others.

However, while enabling one to estimate a given justice’s drift over time, thus providing an

advancement over the time-invariant measures discussed above, one cannot discern from this model

whether changes in ideal points are due to a change in their expressed preferences, or alternatively

due to a change in the Court’s substantive agenda from which voting alignments are computed.

Thus, a rightward shift on the Court can indicate justices’ ideological change over time – which

would not be captured by the measures discussed above – but it could also indicate that the new

docket comprises a set of cases that legally or factually make it more likely for the Court’s majority

to reach conservative decisions (Fischman & Law 2009). While either scenario can yield more

conservative ideal point estimates, the core assumption of a static Supreme Court docket makes

impossible the adjudication between these two quite different explanations for differences in justices’

voting behavior.2 Likewise, the nature of the lower court’s case resolution in certain domains may

be more conducive to the Supreme Court upholding (reversing) its holding. And if we believe that

the Supreme Court might be responsive to public opinion, whether measured directly or through

observations about congressional behavior toward the Court (see, e.g., Clark 2011), there is reason

1Estimates of justices’ DW-NOMINATE scores as legislators are not consistent, with 5 justices having served in the
legislature and thus being assigned their previous NOMINATE score, 19 nominees serving on the appellate court and
thus receiving the Giles-Hettinger-Pepper (2001) scores based on the presidential and senatorial DW-NOMINATE
scores, and all justices being nominated by a president whose ideology is estimated by McCarty & Poole (1995) on the
NOMINATE scale. However, Treier (2009) shows that because of McCarty & Poole’s reliance upon the president’s
(non-random) public statements about roll calls, the estimates that they generate are to the extreme of the president’s
true preferences, in turn biasing the ideology estimates of the justices whom they nominated.

2Clark & Lauderdale (2012: 848-49) call attention to the face validity challenges of this central assumption to this
estimation of ideal points.
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to expect that such responsiveness would likewise be reflected in the cert process and not just the

decisionmaking stage of the game.

Importance of Selection Bias

While scholars of the Supreme Court have at their disposal a wealth of information about

justices’ votes and the content of their opinions, they are hampered by the fact that unlike the

district courts and the Courts of Appeals, the Supreme Court has a discretionary docket. Thus,

a number of important strategic considerations precede the hearing and judgment on cases before

the justices. To take a simple example of the extent of this selection bias, one can consider the

strategically-minded trajectory of a given court case through the federal judicial hierarchy. A

plaintiff first raises a legal complaint in the federal district court, which renders a decision. If the

plaintiff disagrees with the outcome of the case, she may appeal it to the Court of Appeals, where

she is entitled to appellate review by a randomly-selected three-judge panel. However, given the

costliness of litigation, one may choose not to appeal unless she is both resourced and reasonably

confident in the probability of winning given the merits of the case and the ideology of the circuit.3

Moreover, Galanter (1974) notes the marked imbalances in the success of litigants who are “repeat

players” as opposed to “one-shotters” with less familiarity and fewer resources to exploit in order

to obtain success in court in a particular case. After the Court of Appeals renders its decision,

the plaintiff may choose whether to appeal the decision further to the Supreme Court. A risk that

one runs in doing so, apart from its costliness in terms of money and effort, is an outcome and in

turn the establishment of precedent contrary to the preferences of the plaintiffs. This will likewise

affect interest group mobilization around issues and whether to press for Supreme Court attention

as opposed to seeking to shift policy through other means such as through the states. Four or more

justices must then decide to grant cert to the given case, a calculation that may be affected by

ideological factors (e.g., Segal & Spaeth 2002) or by the influence of public opinion (e.g., McGuire

& Stimson 2004; Clark 2011). Yet surprisingly, until recently political scientists have paid relatively

scarce attention to the inferential problems that this produces.

Kastellec & Lax (2008) provide among the few in-depth analyses of the inferential problems

3For example, while the specific panels are determined through random assignment, the Fourth Circuit has long
held a reputation for being quite conservative, while the Ninth Circuit is typically considered the most liberal.
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caused by the nearly completely discretionary nature of the Supreme Court docket. They note

that the path along which cases move through the judicial hierarchy – from the parties’ failure to

resolve a case before a trial court’s decision, to the appeal of the decision without a settlement,

to petitioning for cert, to the Supreme Court’s granting of cert – creates different selection biases

at every stage, which may be compounded over the life of the case (2008: 409). Using simulation

analysis on Fourth Amendment case data to compare their estimates of the Court’s preferences to

findings using other case strategies, they find that the inferential problems caused by the Court’s

case selection range from moderate to severe. Such findings call attention to the need to continue

to evaluate further the nature of the bias induced by this case selection.

Harvey & Friedman (2009) likewise confront the problems of selection bias in studies of the

Supreme Court, identifying significant variation in the Court’s propensity to review federal statutes

given conditions of ideological distance from Congress. The theory is that the Court should act

so as to avoid inciting punitive legislation due to defying congressional preferences. They find,

for example, a 123% increase in the 1994-2001 Rehnquist Court’s likelihood of reviewing a generic

liberal statute in the aftermath of the 1994 midterm elections, which moved Congress markedly to

the right amid the Contract with America, and view such findings as evidence that the Court’s

constitutional agenda is systematically influenced by congressional ideology. What we do not

know from this analysis, however, is whether the distribution of issues varies given that ideological

disagreement and constraints by Congress. That is, while Harvey & Friedman (2009) identify review

of liberal versus conservative statutes, we do not know the cases’ policy salience or substantive

content, and thus to what extent congressional preferences will be most critical in shaping the

cases selected for the docket or at what stage of the judicial decisionmaking game we find ideology

to factor in most prominently.

Courts in the Separation of Powers Context

I argue that given the large number of strategic decisions involved in both appealing to the

Supreme Court and the justices’ decisions of whether to take up the issues brought to their attention,

the institutional environment in which the Court operates will fundamentally reshape the relevant

actors’ strategies and in turn, the dockets that we ultimately observe taken up by the Court. This
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poses the empirical challenge of infinite recursion, with separation-of-powers conflicts potentially

shaping the ideal point estimation that we use in part to evaluate questions pertaining to separation-

of-powers conflict.

For all its formal insulation from direct political pressures from the other branches, much ink

has been spilled over the true extent of Supreme Court’s political independence. Rosenberg (1991)

controversially puts forward a picture of a highly constrained judiciary, with much contemporary

public policy progress coming not from the judiciary (e.g., Brown v. Board of Education (1954)),

but rather from Congress (e.g., Title VI of the Civil Rights Act of 1964) given courts’ reliance upon

the elected branches for implementation of its decisions. It is this interdependence that leads him to

conclude that only rarely are courts effective producers of social change. Consistent with Rosenberg,

Clark (2011) sees the Supreme Court as needing to be in the public’s good graces given legislators’

implementation of judicial decisions and legislators’ electoral accountability to the public. That is,

given its weak institutional position, the Court “has a special interest in maintaining and protecting

its institutional legitimacy,” which is the “key to overcoming the compliance problem created by

the Court’s lack of enforcement powers (Clark 2011: 162). Thus, for the Court to see its rulings

implemented to its liking, it must be attuned to the preferences of the legislature and those to whom

they are responsible for reelection, a calculus that he argues has an impact on judicial review of

federal legislation. Canon & Johnson (1999) address the implementation, impact and consequences

of judicial rulings, showing the multitude of efforts that mobilized in order to constrain the Court’s

impact in protecting a woman’s right to an abortion, with numerous states passing legislation

between 1973 and 1996 to impose additional requirements and restrictions that limited the impact

of Roe v. Wade (1973). And if we accept that the justices want their decisions to be sustained

over time and that it has an interest in maintaining institutional legitimacy, public opposition to

the Court’s salient behavior should influence its future caseload.

The apparent propensity for congressional behavior to shape judicial decisionmaking suggests

that in effort to avoid institutional conflict such as legislative override – a congressional tool that

can induce compliance with its preferences, infrequent though the use of this tool is (see, e.g.,

Barnes 2004; Hettinger & Zorn 2005) – and given the diversity of conflicts that may be appealed

from the lower courts, the Supreme Court may strategically select different substantive issues to
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confront in a given term. While studies of the Supreme Court have acknowledged that case salience

can affect judicial behavior,4 there has been little in-depth scholarly attention to this in the context

of selection bias and ideal point estimation.

Hettinger & Zorn (2005) hold that few judicial actions reach the level of salience and controversy

necessary to provoke a congressional response, and that the limitations in these explicit overrides

has led scholars to contradictory findings of the interplay between Congress and the Court. A

potential explanation is that justices on the Court proactively consider congressional preferences

before taking action, thus rarely rendering decisions that will be undermined.5 Apart from rendering

holdings more consistent with congressional preferences, the Court can also sidestep those issues

that are most prevalent on the congressional agenda when there is ideological disagreement between

the branches, and to focus instead on those issues less salient to Congress. Thus:

H1: Amid heightened ideological conflict with the legislative or executive branches, the Supreme
Court should have a lower likelihood of addressing policy domains that are more controversial.

While greater ideological conflict between Congress and the Supreme Court may operate as a

constraint to minimize attention to controversial policy problems, this effect of Congress should

be moderated when heightened partisan division within Congress makes unlikely the prospect

of taking action to constrain the Court. A rich literature on Congress has explored the causes

and consequences of legislative conflict, which arises given median or other pivotal legislators’

preferences relative to the location of the status quo (see, e.g., Brady & Volden 2006; Krehbiel 1998),

as well as the increasing de facto supermajority requirements to pass legislation of significance given

the important role of the filibuster (Wawro & Schickler 2006). Given the numerous veto points in

the legislative process, lawmaking becomes increasingly costly when there is diversity of preferences

over policy, with documented increases in polarization and gridlock also extending to votes on

procedures as opposed to substantive policy (Lee 2005). Thus, amid narrow partisan majorities or

greater partisan differences within or across the chambers of Congress, there is compromised ability

4See, e.g., Kluger (1976), who holds that it is more difficult for justices to reach unanimous decisions in salient
cases. Further, a number of scholars hold that judicial bargaining occurs over landmark disputes rather than those
cases that are less in the public eye (e.g., Epstein & Knight 1998).

5Segal (1997), however, does not find a constraining effect of congressional preferences on Supreme Court deci-
sionmaking.
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to pass legislation to shift the policy location or to challenge judicial decisionmaking.

H2: When there is greater ideological divergence between chambers of Congress, the added dif-
ficulty of passing punitive legislation will give the Court the freedom to take on more controversial
policy issues.

A rich literature has evaluated the extent to which public opinion influenced decisionmaking

on the Supreme Court, often finding some evidence that the Court is indeed responsive to public

mood, though sometimes only modestly so (see, e.g., Clark 2009, 2011; Giles et al 2008; McGuire

& Stimson 2004; Mishler & Sheehan 1993), though again these studies are hampered by reliance

on decisions rendered as opposed to the body of cases strategically not decided on. Friedman

(2009) argues that amid conservative (liberal) public moods, the Court is far more likely to issue

conservative (liberal) decisions, with this bending to the will of the people because of the Court’s

reliance on public support in order to maintain its status as an efficacious branch of government.

However, Epstein & Martin (2012) posit that what may look like direct responsiveness to public

opinion may in fact be the justices responding to the same forces shaping public opinion itself. Thus,

they argue, while there may be an association between the two, it is not necessarily influence. The

ultimate answer need not be resolved for this purpose, given this paper’s inquiry into the political

forces that shape judicial propensity to address issues that may be substantively different (and

in turn shape justices’ propensity to cast votes that may differ in their apparent conservatism

(liberalism)), whether it be a simultaneous “shock” to public opinion and the Court or the public

mood itself shaping the Court’s decisions with respect to whether to grant cert:

H3: Public support for a given policy issue should significantly impact its propensity to be taken
up by the Supreme Court.

Figure 1 presents time series plots of the number of Supreme Court cases by issue area by

term, identified and using the issue categories provided by the Supreme Court Database from 1946

to 2013. Examination of plots suggests striking variation across the time series of the extent of

the Court’s attention to particular issues (e.g., civil rights). While federal taxation has remained

over time a small number of cases taken up by the Court, due process had a notable peak at the

earliest part of the data, the number of civil rights cases reached a peak in the 1980s and has since
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declined, and First Amendment cases had a marked increase in the 2000s. Thus, not only does

the agenda appear far from static, but the patterns and persistence of certain issues appear to

vary meaningfully across policies. Table 1 reports descriptive statistics on these issues’ presence in

dockets over the whole time series, revealing in many cases large ranges of activity on the Court.

First Amendment cases stand out as having the most striking range in their representation on the

Court’s docket, though all domains except for privacy and federal taxation indicate a marked level

of variation in judicial attention.

While there are a number of reasons to expect that Supreme Court justices might seek to

sidestep certain policies amid conflictual partisan conditions, this is only of concern to ideal point

estimation to the extent that changes in focus from one issue area to another has an effect on a

justice’s propensity to vote in the liberal as opposed to the conservative direction That is, if a

justice is as likely to be conservative on civil rights as she is on criminal cases, then inattention to

civil rights cases in certain years would not necessarily induce biased estimates of her preferences.

However, Fischman & Law (2009) raise the possibility that some cases may be easier than others

to lead justices to liberal versus conservative decisions. Case facts and legal issues in criminal cases

may sway justices on one direction, while such legal factors may sway justices differently in economic

cases. Indeed, Bartels (2009) observes within the domain of freedom of expression law that the

level of judicial scrutiny involved in the case – whether strict construction, intermediate, or rational

basis – has a significant effect on the extent of ideological voting on the Court, and such levels of

scrutiny are (among other things) correlated with the policy domain of the case. Thus:

H4: Justices’ propensity to vote in the liberal direction, as well as to affirm lower court decisions,
will be conditioned by the policy domain of the given case.

H4 is critically important in that if we observe that policy domain not only varies in frequency

but also in its effect on justices’ likelihood of voting liberally (conservatively) or affirming (reversing)

the lower court, then we cannot obtain unbiased ideal point estimates based on voting alignments

and the assumption of a static agenda. And if there is indeed substantial variation in the substantive

makeup of the Court’s agenda and in turn the propensity to yield liberal versus conservative

case outcomes, assuming a static docket should systematically induce bias in our inferences about
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justices’ preferences in the separation-of-powers system in which they operate.

I turn now to the statistical estimation of the effects on the Supreme Court’s discretionary

docket and its impact on the ideal point estimates that we recover.

Data

To test whether there are meaningful differences in the Court’s substantive agenda and, re-

latedly, its propensity to reach liberal or conservative holdings, I use the data provided by the

Supreme Court Database, which contains detailed information about cases and vote outcomes for

each justice and each case from 1946 to 2013. Each case in the dataset is classified as belonging

to one of the following policy domains: criminal procedure, civil rights, First Amendment, due

process, privacy, attorneys, unions, economic activity, judicial power, federalism, interstate rela-

tions, federal taxation, miscellaneous, and private action. Each such case was additionally coded as

affirming or reversing the lower court decision, and having a liberal or conservative decision, which

was based on the party that the Court majority found to be injured. I then collapsed the cases by

year, yielding time series data for 63 Supreme Court terms.

I expect that civil rights and First Amendment cases fall within the domain of contentious cases

less likely to be addressed amid times of heightened partisan conflict. For example, it is in these

domains that the Supreme Court rendered landmark holdings on race, religion, and speech (e.g.,

Brown v. Board of Education (1954), Loving v. Virginia (1967), Engel v. Vitale (1962), Tinker

v. Des Moines School District (1969)). I likewise expect labor issues to be contentious (though

potentially less so than in the cases of civil rights and the First Amendment) and less frequently

observed on the Supreme Court’s docket when there is greater partisan conflict. However, I do not

expect that cases such as attorneys or private action will reach the same level of salience so as to

reshape the Court’s docket. Moreover, I do not expect economic cases to incite as sharp partisan

divisions as those emphasizing contentious social issues that garner substantial national attention.

Multiple dimensions of inter-branch conflict might be expected to result in strategic decision-

making with respect to the Court’s decisions to grant cert to particular types of cases. To capture

the effect of ideological disagreement between Congress and the Supreme Court, I measure the

legislative-judicial distance, which is the absolute value of the ideological distance between the me-
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dian justice on the Supreme Court and the median member of Congress. Given the nature of this

paper’s inquiry, it is imperative that I not employ a Supreme Court ideology measure that is based

on the cases it chooses to take on, and thus I use Cameron & Park’s (2009) NOMINATE-scaled

perception (NSP) scores, which employ Segal-Cover scores as well as DW-NOMINATE indicators

and are on the same scale as NOMINATE. I compute also the judicial-executive distance, which

is the absolute value of the ideological distance between the median justice’s NSP score and the

NOMINATE score assigned to the president. Low values suggest ideological congruence, while

higher values indicate greater ideological divisions between the Supreme Court and the elected

branches. Both of these ideological distance measures enable me to evaluate the extent to which

being ideologically opposed to either (or both) of the elected branches has a constraining effect on

its case selection and in turn, its behavior on the bench. I expect that greater ideological distance

between these institutions (or at least its median members) will be associated with a reduction in

the extent of the Court’s attention to controversial issues in its selection of cases.

To evaluate the effects not simply of being in ideological disagreement but facing actual pun-

ishment (or the threat thereof) from Congress, I use Clark’s (2011) dataset of Court-curbing bills,

defined as those legislative proposals aiming to restrict, remove, or otherwise limit judicial power,

and which are available through 2010. If “members of the Court believe that political attacks on

the judiciary evince an erosion of public support and a decline in the Court’s institutional effi-

cacy” (Clark 2009: 974), there is reason to expect that it would, under such conditions of public

opposition, avoid focusing on more conflictual policy domains.

While legislative opposition to the Court may be apparent, its effectiveness as a constraint

may be moderated by the likelihood that Congress could reasonably take final action in passing

punitive legislation, particularly given the extent to which Court-curbing legislation is viewed as

often symbolic. That is, while coalitions in Congress may introducing curbing bills, they may in

fact serve merely as cheap talk rather than meaningful threats to judicial autonomy if Congress

is unable to move policy easily. To capture the degree of polarization in Congress – and thus

Congress’s limitation as an active monitor of the Court’s behavior – I estimate the party distance,

which is the absolute value of the ideological distance between the majority and minority parties’
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median members.6 Low values suggest relative ideological homogeneity between the parties, while

high values suggest more limited overlap between the parties and thus a greater difficulty of passing

legislation to limit the Court’s latitude.

The Supreme Court’s discretionary docket and its status as the final venue of appeal suggests

that an important potential predictor of the Court’s attention to an issue is the volume of the

litigation in that same policy domain in the prior year in the Court of Appeals. The Songer Court

of Appeals Database provides the universe of published appellate cases from 1922 to 2002, identified

by the particular issue domain of each case. I expect that the volume of appellate litigation in a

given issue area in the previous year should affect the potential for the Supreme Court to select for

its docket cases in that same domain. That is, the Court may – regardless of its interactions with the

elected branches – be less likely to select civil rights cases if there was limited civil rights appellate

litigation in the prior term. I thus account for the number of appellate suits in the previous year

that were within the same policy domain as the Supreme Court cases I am evaluating.7 Given the

nature of the Supreme Court’s cert process, whereby four justices must agree to hear a case but

five justices are needed to win it, to gauge the divisiveness within the Court and thus the potential

for risk aversion with respect to the voting of the other justices, I control for the extent of narrow

cases, which is percentage of cases per year in which decisions were split 5 to 4. I expect that higher

rates of narrow victories suggest greater contentiousness than when justices are able to garner the

support of larger winning coalitions.

To account for the public opinion on the issues at hand, I include the variable public mood,

which is drawn from the Policy Agendas Project and was compiled by James A. Stimson and K.

Elizabeth Coggins by matching survey items with Policy Agendas policy codes from 1946 to 2011.

Higher values correspond with higher levels of public support for the policy, and I control for the

policy mood of the issue being addressed by the Court (thus, if estimating the extent of civil rights

cases on the Court, I estimate the civil rights public mood). Because not all of the issue areas in the

Supreme Court Database were issues identified in the public mood database, I present statistical

6Looking instead at the distance between the House and Senate medians does not substantively affect the results.
7That is, if estimating the extent of civil rights cases on the Court, I control for the amount of civil rights appellate

litigation in the prior term; if estimating the extent of criminal cases on the Court, I control for the amount of criminal
appellate litigation in the prior term).
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analyses only with respect to a sample of the issues accounted for in the Supreme Court Database.8

I include the total cases, which is the number of cases on the docket. Finally, I include the year

of the case to account for a linear time trend. However, including quadratic or cubic time trends

did not materially affect the substantive findings discussed below.

Estimation Method

The dependent variables are the number of cases that the Court had on its docket in a particular

issue area in a particular year. While the data technically comprise counts, the ranges (e.g., 2 to

69 civil rights cases and 12 to 80 criminal cases) are such that asymptotic properties apply and

allow for the fitting of a linear, ordinary least-squares (OLS) model. Because the model is linear,

the effects can be interpreted directly. In parentheses, I report standard errors clustered by natural

court, with the assumption that there are important correlations among terms within a given

natural court. The data are time series in nature, and thus I utilize the Prais Winsten regression

method, which estimates a generalized least-squares (GLS) regression of the dependent variable

on the independent variable, but correcting for serially correlated residuals. It is derived from the

AR(1) model of the error term – that is, when the linear regression model is yt = xtβ+εt – and is an

improvement on the Cochrane-Orcutt method for addressing AR(1) autocorrelation, particularly

with respect to small samples such as this.

Because performing statistical analysis of relationships between nonstationary time series can

yield spurious results, I performed a modified Dickey-Fuller t-test for a unit root in which the time

series is transformed by a GLS regression, which was proposed by Elliott, Rothenberg, & Stock

(1996) and which they demonstrate has greater power than does the augmented Dickey-Fuller test.

Performance of the DF-GLS test revealed nonstationarity in legislative-judicial distance and party

distance, which I then first-differenced and rendered stationary. A limitation to the analysis is that

conducting time series analysis of only 49 years places a great deal of demand on the data given

the number of degrees of freedom, and thus the results should be interpreted with caution.

Findings on Case Selection

8I utilize the Civil Rights and Liberties Public Mood for civil rights, First Amendment, and privacy cases. I utilize
the Economic Public Mood for economic activity and federal taxation cases.
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Tables 2 and 3 report the results of the individual OLS models of Supreme Court attention to

criminal, civil rights, unions, privacy, economic activity, First Amendment, and federal taxation

cases, with natural court clustered standard errors in parentheses.9 Contrary to my expectation,

I do not find a significant association between the legislative-judicial distance and the Court’s

propensity to take on one type of case as opposed to another, with the exception of privacy cases,

in which a standard deviation in legislative-judicial distance is associated with a .79 standard

deviation increase in the number of privacy cases taken on in a given term.

Despite this limited policy scope of the effect of ideological disagreement with Congress, the

effect of judicial-executive distance produces a large and significant positive effect on the Court’s

likelihood of taking on civil rights cases, with a standard deviation increase in judicial-executive

distance associated with a 4 standard deviation increase in the Court’s attention to civil rights cases.

Likewise, this dimension of conflict is associated with greater attention to federal taxation cases,

with a standard deviation increase in legislative-judicial distance associated with a 0.9 standard

deviation increase in federal taxation cases. However, it is powerfully associated with a decline in

the extent to which the Court takes on First Amendment cases, with a standard deviation increase

in legislative-judicial distance associated with a 3.62 standard deviation decline in First Amendment

cases in a given term. This is consistent with my hypothesis that under conditions of heightened

ideological disagreement with the elected branches (in this case, the executive branch as estimated

by the president’s ideology) should lead the Court to exercise more risk aversion with respect to

taking on contentious issues. The separation-of-powers story is not immediately clear here – that

is, it is puzzling why the Supreme Court would behave so differently in the domains of civil rights

and First Amendment cases – though it appears that there are substantively large influences of

inter-branch ideological conflict on the Court’s likelihood of choosing (or potentially avoiding) cases

in a non-trivial number of policy domains.

While in many policy domains, the effect of conflict within Congress does not appear to in-

fluence case selection, a standard deviation increase in the party distance is associated with 3.27

9Due to the widely dispersed nature of the court curbing variable, in alternative specifications I evaluated curbing
on a scale of 1 to 4 (thus collapsing into the category of 4 or more the remaining higher values), and used a dummy
variable for above average levels of curbing. With both alternative specifications of this variable, the results did not
produce substantive changes and in some cases strengthened.
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standard deviation increase in First Amendment cases and a .85 standard deviation decline in fed-

eral taxation cases. That the Court would be considerably more likely to take on First Amendment

challenges amid conditions of heightened legislative conflict is consistent with the argument that

divisions within Congress will reduce the likelihood of experiencing punishment or other legislative

constraints and thus will allow the Court the freedom to take on more contentious issues in a given

term. However, the Court would not necessarily need to capitalize on such conditions when seek-

ing to address federal taxation. The effect of party distance is thus consistent with the finding of

legislative-judicial distance: First Amendment cases will be less likely to be brought to the forefront

through the granting of cert when the Supreme Court is at odds with the executive branch or when

the parties in Congress are well-unified. Court curbing is significant only in the First Amendment

and federal taxation models, and in both cases the substantive effects are small.10

Responding to scholarship positing a potentially important role of judicial attention to public

opinion given a desire to maintain institutional legitimacy, we should expect to observe an asso-

ciation between public mood and the Court’s propensity to take on these issues favored, to some

degree or another, by the public. However, it is only within the domain of economic public mood

and federal taxation cases that an effect of public mood can be found.

As a robustness check, in Tables 4 and 5 I present the same model specifications but with the

dependent variable changed to the proportion of the docket dedicated to civil rights versus criminal

versus economic issues, rather than evaluating the aggregate number of cases. Consistent with the

models discussed above, heightened legislative-executive distance is associated with an increase in

the share of a given docket’s attention to privacy cases, but does not impact other issue areas.

Supreme Court opposition from the executive branch continues to be positively associated with the

Court’s addressing civil rights, negatively associated with the extent to which the Court emphasizes

First Amendment issues. I additionally find, consistent with the models discussed above, that party

distance in Congress is associated with an increase in First Amendment cases, and a decrease in

the extent to which the Court focuses on federal taxation.

The findings suggest that some policies will be more susceptible to influence from the political

10To put the effect in perspective, Congress would need to introduce approximately four Court curbing bills to
produce a change of one First Amendment case.
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environment in which the Court is operating, and that these effects may lead the Court to pay

more attention to an issue, as in civil rights, or dramatically less so, as in the First Amendment.

It is notable that the extent of appellate-level litigation does not have an apparent effect on the

selection of cases with the exception of First Amendment cases. Rather, while the models presented

are sparse and limited in data availability, the results with respect to a number of these policies

are suggestive of the separation-of-powers environment playing an important role in shaping the

composition of issues addressed by the Supreme Court from year to year.

Evaluating Justices’ Voting Patterns at the Issue Level

That the political environment in which justices operate reshapes, to varying degrees, docket

compositions does not itself induce bias into ideology estimation according to this method if jus-

tices are as likely to render liberal (conservative) decisions on criminal cases as on civil rights or

privacy cases. The main concern regarding systematic differences in the Supreme Court’s docket

composition is whether justices are more likely to reach liberal (conservative) decisions in some

domains than they are in others, or to affirm (reverse) the lower court in some issues more than

in others. If this is the case, performing of this mode of ideal point estimation based on justices’

votes will be severely compromised, with variation in docket composition potentially leading one

to view justices as more liberal (conservative) than one would when evaluating a different body of

legal challenges. Fischman & Law (2009: 4) raise the possibility that judicial ideology may in fact

be multidimensional, with a judge considered liberal in one context and moderate or conservative

in another, making more complex the labeling of a justice as being a “liberal” or a “conserva-

tive.” Likewise, Clark & Lauderdale (2012) argue that there is considerable variation in judicial

preferences across areas of law, and use this information to motivate an alternative approach to

estimating justices’ preferences by identifying substantive similarities across cases.

Table 6 presents the unanimity rates of Supreme Court cases by policy domain across the full

dataset. Of the ten policy domains represented here, eight have statistically significant differences

in the Court’s propensity to render a unanimous decision in that issue area, with most of these

differences also quite substantively significant. This result is intuitive in the sense that one might

expect those decisions most controversial (for example, First Amendment) to be particularly difficult

17



with respect to building unanimous coalitions in support of a particular outcome, particularly

amid heightened polarization. However, a consequence of these significant differences in policies’

propensity to produce unified decisionmaking on the Court is that there is, even irrespective of

the separation-of-powers conflicts leading to strategic case selection, a further asymmetry in the

likelihood of entering the sample from which we base evaluations of justices’ votes given reliance

on non-unanimous cases. Such differences in the estimation can thus have important effects on

where we locate the Supreme Court in ideological space over time, particularly when there are

sometimes only modest differences in the median justice over time according to this measure (see

Figure 2), and when ideal points of individual justices are very similar and thus potentially sensitive

to changes in voting behavior when the Court shifts its substantive focus.

Given the above discussions of the effects of separation-of-powers conflict on case selection based

on policy domain and unanimity rates, to evaluate the consistency of judicial votes across policies,

I identified from the Supreme Court Database the votes cast by each of the 36 Supreme Court

justices accounted for from 1946 to 2013, broken down by policy domain. Dropping those cases for

which there is missing data on key variables, the dataset contains 8,486 cases, 5,173 of which were

non-unanimous cases, and 108,745 vote observations. I focus here on non-unanimous cases because

they imply a higher level of potential contention on the Court such that the given justice might

have conceivably voted in either the liberal or the conservative direction.

Figure 3 plots the percentages of each justice’s votes in the liberal policy direction for the policy

domains of criminal, First Amendment, judicial power, civil rights, and economic activity.11 The

average percentage of liberal votes cast across the data is 49.5%. The vertical line is at the 50%

mark, such that those data points falling to the left of the vertical line are majority conservative

voting rates, while those data points to the right are majority liberal voting rates. Only 14 of the

36 justices have vote percentages that are exclusively above (below) 50% across all five of these

issue domains. Indeed, even when voting liberal more (less) than 50 percent of the time across all

policies, most justices exhibit a considerable range in degree of liberalism (conservatism), in some

cases looking quite moderate and in others voting far more to the extreme. For example, while

11I dropped from this analysis those observations for which the justice heard fewer than twenty cases in that
domain, so as not to skew the average rates of liberal voting due to the small N.
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voting liberally only 9.6% of the time in due process cases, Justice Antonin Scalia votes in the

liberal direction 20.2% of the time in criminal cases and 32.3% of the time in economic activity

cases. Thus, the degree of judicial attention to economic as opposed to due process cases might

make the difference between viewing a justice as being staunchly conservative as opposed to more

moderately conservative.

Figure 4 plots on the lefthand side the percentages of each justice’s votes in the liberal policy

direction for ten policy domains, plotted as a percentage of liberal votes conditional upon the justice

being in the majority coalition of the Court.12 Additionally, it plots the percentages of each justice’s

votes in the liberal policy direction for these policy domains conditional upon the justice voting to

uphold the lower court’s decision. This incorporates information about the justice’s voting patterns

in interaction with their propensity to exercise restraint with respect to lower courts. Like with

Figure 3, which evaluates all non-unanimous cases, Figure 4 reveals extensive volatility in justices’

propensity to cast liberal votes in one issue versus another, both with respect to the coalition

of justices with whom they are voting and with respect to the decision to affirm the lower court’s

decision, suggesting the potential for considerable bias in inferences about these justices’ preferences

over time when ruling on different combinations of cases.

To evaluate the extent to which this can result in inaccurate inferences about justices’ prefer-

ences, I drew 50 random samples of 100 cases – the approximate number of cases decided on in a

given term – each from the Supreme Court Database and evaluated the number of cases in each

policy domain.13 I then identified the rate at which justices vote in the liberal direction for each of

these policy domains and computed the expected value of liberal voting for each of these 50 ran-

dom samples (dockets). Figure 5 plots the predicted rate of liberal voting for each sample, which

comprised different compositions of policies, for each of the 36 justices represented in the Supreme

Court database. While some of the plots do display a high level of consistency across samples (that

is, across varied distributions of cases the justices behave similarly), this is not always the case,

with Justice Stewart approaching the 50% mark in some cases but identifying as more conservative

in others, Justice Black’s rate of liberal votes ranging from 68 to 79%, and Justice Blackmun’s rate

12That is, it captures the frequency with which justices join a liberal winning coalition.
13These 50 independent draws from the database of cases was with replacement.
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of liberal votes falling both, at, or in one case below the 50% mark. Thus, in a large number of

these cases, the extent to which certain policies were more or less represented in the sample had

important effects with respect to our placing a justice as centrist or more extreme. And while

ideal points using the Martin-Quinn (2002) are based on voting alignments and not simply individ-

ual votes cast, the inconsistency in justices’ voting behavior across different compositions of cases

appears at least in a number of cases to yield considerable variation in the ideological positions

recovered for individual justices, which in turn affects the alignments that one finds among them

on a given case.

Using these same 50 random samples of 100 cases each, I then evaluated the extent to which

one finds a wide distribution in justices’ propensity to affirm or reverse the decision of the lower

court, with the distribution in voting behavior attributable to the variation in policy focus. Figure

6 plots the results for all 36 justices, and Table 7 presents the descriptive statistics. Looking here at

the Court’s willingness to reverse, one finds overall a narrower range of expected voting behavior,

with many justices’ estimates clustered within a few percentage points. However, there remains a

nontrivial number of justices for whom the distribution is more widely dispersed, thus suggesting

that in many cases there is a meaningful influence of policy on judicial behavior.

Conclusion

Estimating the preferences of political institutions and those within it is no easy task, and great

strides have been made toward capturing systematically these ideologies. However, in all cases

certain assumptions and other measurement decisions are made that impact the inferences that we

draw, such as whether we rely on estimates of justices’ preferences prior to arrival on the bench or

based on their behavior on the bench, or whether we allow for a justice’s ideal point to change over

time or assume stable preferences. Our responsibility as scholars is to consider more carefully the

assumptions being built into the measures that we employ, and the ways that those assumptions

may impact our analysis.

This paper provides a new exploration into the systematic predictors of the Supreme Court’s

attention (or lack thereof) to particular policy problems, and it probes the implications for our

ability to accurately gauge the justices’ ideologies based on these non-random sets of cases. It
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adds to a recent line of work (e.g., Clark & Lauderdale 2012) seeking to develop alternative ways

of assigning ideal points in ways that relax this assumption and allow for more heterogeneity in

judicial ideology across issue areas. Further, it sheds new light on the asymmetric power of inter-

branch constraints on the Supreme Court – with effects concentrated in a smaller number of policies

and with coefficients in different directions – and the complications that it can present in using

vote-based measures of judicial preferences.

The paper provides support for the claim that inter-branch conflict significantly impacts the

justices’ propensity to take on a number of different types of cases. Public mood does not appear

to be a significant predictor of the extent to which the Supreme Court addresses certain issue areas.

Looking descriptively at justices votes on the cases before them and simulating dockets based on

that voting behavior, the paper demonstrates that most justices in recent decades have ruled quite

differently in different policy domains, such that varying the docket composition, while not always

causing enormous variation, does in many cases produce quite different results in rates of liberal

versus conservative voting behavior, as well as rates of affirming versus reversing the lower court.

Thus, by failing to consider more squarely the strategic considerations in selecting in to deciding the

cases on which we base our evaluations of judicial ideology, we miss critical information about the

separation-of-powers environment shaping the Court’s addressing cases whose outcomes we may

look to as evidence of responsiveness to the institutional environment.

The implications of the paper apply broadly to the literatures not just on ideal point estimation,

but also to scholars of institutions and their efforts at estimating inter-branch interactions and their

effects on policy. While it does not account for a number of additional strategic considerations,

namely the decision to appeal a case to the Supreme Court in the first place, it calls attention to

a need to consider more carefully the strategic calculations at the cert granting stage when relying

on vote-based measures of judicial preferences, and to evaluate the types of legal changes we might

be able to expect, or see foreclosed, through courts under different partisan configurations.
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Table 1: Proportion of Cases on the Supreme Court’s Docket

Mean Min Max Total

Criminal 0.26 0.06 0.46 22,898
Civil Rights 0.21 0.01 0.44 18,753
First Amendment 0.11 0.02 0.72 9,920
Due Process 0.06 0.0 0.36 5,120
Privacy 0.02 0.0 0.13 1,474
Unions 0.05 0.0 0.25 4,475
Economic Activity 0.25 0.11 0.69 22,115
Judicial Power 0.20 0.01 0.45 17,655
Federal Taxation 0.04 0.0 0.17 3,492
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Table 2: Number of Cases Per Term

Criminal Civil Rights Unions Privacy

Legislative-Judicial Distance 30.42 -25.63 12.65 21.02*
(35.05) (7.51) (13.68) (8.50)

President-Judicial Distance 2.49 20.36* -1.27 6.58
(8.70) (7.51) (1.85) (5.24)

Court Curbing 0.10 0.11 -0.00 -0.02
(0.19) (0.18) (0.03) (0.06)

Party Distance 2.64 -7.61 -3.49 1.46
(9.70) (22.11) (3.87) (2.13)

Public Mood 0.86 -0.83 -0.11 -0.14
(0.93) (0.70) (0.17) (0.24)

Appellate Suits 0.04 0.01 0.07 0.81
(0.09) (0.46) (0.04) (0.79)

Narrow Cases -5.55 -35.72 1.49 3.35
(19.69) (30.55) (7.43) (6.65)

Year 0.11 0.41 -0.19** 0.04
(0.26) (0.29) (0.04) (0.04)

Total Cases 0.23** 0.22** 0.01* 0.03†

(0.04) (0.04) (0.01) (0.01)
Intercept -239.08 -786.20 382.87** -69.23

(515.41) (575.34) (70.61) (89.88)

N 49 49 49 49
R2 0.57 0.59 0.59 0.30
∗∗p < .01,∗ p < .05,† p < .10
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Table 3: Number of Cases Per Term (continued)

Econ Activity First Amend. Fed. Taxation

Legislative-Judicial Distance -29.45 35.83 2.41
(52.16) (49.50) (0.04)

President-Judicial Distance -13.39 -15.62* 3.89†

(9.25) (6.46) (2.15)
Court Curbing -0.10 0.27* -0.13**

(0.16) (0.11) (0.04)
Party Distance -24.41 26.59* -6.94*

(27.70) (11.69) (2.98)
Public Mood -0.41 -0.09 0.28†

(0.58) (0.56) (0.14)
Appellate Suits -0.10 0.77 -0.03

(0.10) (0.54) (0.06)
Narrow Cases -23.51 78.79** 10.39†

(25.25) (20.38) (5.42)
Year -0.11 -0.39** -0.20**

(0.20) (0.12) (0.05)
Total Cases 0.15** 0.04 0.01

(0.05) (0.03) (0.01)
Intercept 274.69 765.94 388.14**

(397.79) (235.87) (92.50)

N 49 49 49
R2 0.53 0.57 0.63
∗∗p < .01,∗ p < .05,† p < .10
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Table 4: Proportion of Docket Per Term

Criminal Civil Rights Unions Privacy

Legislative-Judicial Distance 0.26 -0.25 0.04 0.13*
(0.31) (0.33) (0.10) (0.05)

President-Judicial Distance 0.04 0.13** -0.01 0.04
(0.05) (0.04) (0.01) (0.03)

Court Curbing 0.00 0.00 -0.00 -0.00
(0.00) (0.00) (0.00) (0.00)

Party Distance 0.06 -0.04 -0.03 0.01
(0.07) (0.17) (0.02) (0.01)

Public Mood 0.01 -0.00 -0.00† -0.00
(0.01) (0.00) (0.00) (0.00)

Appellate Suits 0.00 -0.00 0.00 0.00
(0.00) (0.00) (0.00) (0.01)

Narrow Cases 0.06 -0.23 0.01 0.04
(0.17) (0.16) (0.05) (0.04)

Year 0.00 0.00 -0.00** 0.00
(0.00) (0.00) (0.00) (0.00)

Total Cases 0.00 0.00** -0.00 0.00
(0.00) (0.00) (0.00) (0.00)

Intercept -2.80 –8.02* 2.09** -0.65
(1.63 (3.24) (0.59) (0.57)

N 49 49 49 49
R2 0.28 0.39 0.50 0.32
∗∗p < .01,∗ p < .05,† p < .10
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Table 5: Proportions of Docket Per Term

Econ Activity First Amendment Fed. Taxation

Legislative-Judicial Distance -0.17 0.08 -0.02
(0.40) (0.30) (0.10)

President-Judicial Distance -0.05 -0.15* 0.02
(0.06) (0.06) (0.01)

Court Curbing -0.00 0.00* -0.00*
(0.00) (0.00) (0.00)

Party Distance -0.14 0.37** -0.05**
(0.18) (0.12) (0.01)

Public Mood -0.00 0.00 0.00
(0.00) (0.00) (0.00)

Appellate Suits -0.00 0.00 -0.00
(0.00) (0.00) (0.00)

Narrow Cases -0.14 0.71** 0.07
(0.23) (1.36) (0.04)

Year 0.00 -0.00** -0.00**
(0.00) (0.00) (0.00)

Total Cases 0.00 -0.00 -0.00
(0.00) (0.00) (0.00)

Intercept -1.96 4.76 2.43**
(4.06) (1.36) (0.66)

N 49 49 49
R2 0.23 0.55 0.54
∗∗p < .01,∗ p < .05,† p < .10

Table 6: Unanimity Rates by Policy Domain

Unanimous Non-unanimous Difference t-statistic

Criminal 6,529 15,621 9,092 24.85
Civil Rights 6,486 11,702 5,216 2.99
First Amendment 7,413 2,118 5,295 30.71
Economic Activity 12,271 8,701 3,570 -16.26
Due Process 3,170 1,744 1,426 1.70
Privacy 459 972 513 3.60
Unions 2,719 1,598 1,121 -0.53
Federalism 3,446 2,291 1,155 -5.33
Judicial Power 8,936 8,011 925 -31.42
Federal Taxation 1,988 1,392 596 -5.58
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Table 7: Expected Rates of Affirming Lower Court Across Samples

Mean SD Min Max

Black 38.84 0.78 35.02 40.11
Reed 62.16 1.17 58.57 64.37
Frankfurter 53.52 0.98 50.23 55.04
Douglass 37.40 0.99 33.48 38.89
Murphy 33.88 1.74 29.30 37.72
Jackson 60.23 0.94 56.97 61.97
Rutledge 37.79 1.28 34.24 40.54
Burton 60.65 0.90 56.47 62.07
Vinson 59.54 1.00 56.33 61.22
Clark 54.55 1.20 51.67 56.83
Minton 60.43 1.00 56.74 62.36
Warren 32.92 1.04 30.22 34.74
Harlan 57.32 1.05 53.69 59.44
Brennan 45.21 0.85 42.02 46.95
Whittaker 57.96 1.15 54.86 59.81
Stewart 45.61 0.65 42.00 46.46
White 41.41 0.56 38.38 42.25
Goldberg 26.38 0.86 24.51 28.63
Fortas 31.58 0.98 24.45 33.64
Marshall 50.80 0.84 47.19 52.21
Burger 39.71 0.63 36.75 40.75
Blackmun 45.59 0.95 42.50 47.35
Powell 39.04 0.77 36.58 40.90
Rehnquist 42.50 0.78 38.59 43.96
Stevens 51.82 1.09 47.08 53.42
O’Connor 41.10 0.77 37.66 42.92
Scalia 42.60 0.90 39.45 44.58
Kennedy 41.29 0.63 38.55 42.53
Souter 44.39 1.02 40.83 46.34
Thomas 45.20 1.09 40.92 47.26
Ginsburg 48.96 1.13 44.95 51.19
Breyer 43.48 0.83 39.98 44.77
Roberts 37.74 1.19 34.09 39.81
Alito 42.06 1.76 37.74 45.59
Sotomayor 51.63 2.54 47.04 57.48
Kagan 52.48 2.31 47.90 57.82
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Figure 1: Case Volume Over Time
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Figure 5: Expected Rate of Liberal Voting, Across 50 Samples
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Figure 6: Predicted Rate of Lower Court Affirmed, Across 50 Samples
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